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ADVANCED TOPICS IN CRIMINAL JUSTICE INSTITUTIONS AND PROCESSES
LAW AND SOCIAL CONTROL
CRIMINAL JUSTICE 595 -

SPRING 2012

David C. Brody

Pullman Johnson Tower 801B

Spokane SAC 403C

335-4075 or 358-7952
brodv@wsu.edu

Office Hours: By appointment

The criminal justice system can be viewed as the interconnection of several governmental -
institutions whose aim is to provide public safety through enforcement of the criminal law.
While this is a necessary part of a functioning society, it also involves exerting control over
citizens who violate a jurisdiction’s laws. Moreover, through legislative action, a state has the
power to define what acts are prohibited and how it will sanction law violators and act to
promote the public safety.

This sanctioning and rulemaking inevitably involves depriving individuals of liberty. In this
seminar we will examine a number of areas where the government and criminal justice
institutions restrict g and individual freedoms. We will do this by reading and discussion key
judicial opinions and academic scholarship from a variety of disciplines.

Learning Objectives

- This course will provide students with an opportunity to accomplish the following objectives:

° Underlstand‘ the concept of liberty and its limits.

e Understand the ways courts analyze whether a person’s liberty interests have been
~ violated. ’

e Understand what a fundamental right is and the importance of a right being deemed
fundamental.

e Understand the conflicts faced by the government and society between protecting
individual freedoms and the needs of society as a whole.

e Enhance their ability to read legal opinions and apply them to social science research and
policy analyses.



Required Texts:

Husak, D. (2009) Overcriminalization: The Limits of the Criminal Law, Oxford University
Press.

Simon, J. (2007). Governing through Crime: How the War on Crime Transformed American
Democracy and Created a Culture of Fear. Oxford University Press.

Failer, J.L. (2002) Who Qualifies for Rights? Homelessness, Mental lllness, and Civil
Commitment. Cornell University Press.

Additional readings as indicated below.

Course Requirements

Research Paper and Presentation 80 points (40%)

Discussion Leader 40 points (20%)
Book Review 40 points (20%)
Participation o 40 points (20%)

Seminar Discussion and Participation

Active class discussion is essential to the functioning of the class. You are expected to contribute
meaningfully (thoughtful, relevant, critical comments) to class discussions. While mere
attendance is not enough to get a good grade for this component, it is imperative in that you can’t
participate if you’re not here. You should read the readings carefully and critically before class
and come to class with specific questions or comments about them to add to the discussion.

For each of the weeks for which students do not lead discussion (as discussed below), they are
required to submit at least three questions that they would like to discuss during that week’s

seminar meeting. Questions must be analytical in nature, designed to promote class discussion.
Questions are due by noon on the day before class (to me via e-mail), and will be factored into
each student’s participation grade.

Participation (frequency and quality) will be graded each week on roughly the following scale:

0 = absent

2 = attended but didn’t participate at all or very much (below average)

3 = comments or questions relevant, but didn’t involve much insight (average)
4 = comments or questions relevant and insightful (good)

5 = several comments or questions showed a significant contribution (excellent)



Discussion Leadership -

One week during the course of the semester, each student will be charged with leading the
seminar discussion. This should be viewed as an opportunity to hone in on issues in the reading
that you find particularly interesting and provocative, and for you to set our agenda for the day.

Although every student is expected to do the reading and be ready to actively participate in class,
the discussion leaders are expected to have digested and analyzed the reading at a level that
makes it possible for them to assume responsibility for forming the discussion. On the day you
lead discussion, it is your responsibility to organize the topic, present some of the key ideas, ask
questions, and steer the seminar. Put differently, the role of the discussion leader goes beyond
simply summarizing the reading under question (presumably all will have read it). The leader
should tease out special questions or problems that appear worthy of attention, and also endeavor
to show the relevance of the reading to broader issues under consideration. Discussion questions
should cover the key themes of the reading(s) and link the material to the other readings and
larger thematic issues addressed in the class as well as outside items. You are encouraged to
make use of information related to outside materials (news articles, etc.), items from popular
media, additional scholarship, or whatever you deem appropriate. Remember, this is a
discussion, not a lecture.

A written overview of your plans for leading discussion, as well a series of questions you
intend to pose to the class for dlscusswn are due to me by lunch time the day before the class
meets. :

Book Review

Students will be asked to prepare a book review from a list of books provided by the instructor.
Specific details about this requirement will be provided on January 17.

Research Paper and Presentation

Roughly 40 percent of your grade for this class will come from a term paper. The paper should
be a conceptual and analytical examination of a specific policy or issue involving the deprivation
of liberty. The paper should not be an “undergraduate” review of a general topic, but a serious
consideration and examination of a specific policy, process or issue. (i.e., Don’t simply tell me
what boot camps are, but discuss, based on the literature and research why they are or are not
effective in decreasing recidivism.)

The topic of the paper must be approved by me. To facilitate this I need a one to two paragraph
description of your topic (typed) turned into me no later than January 31. While I encourage
you to discuss possible topics with me prior to this time, all students must propose a topic in
writing as described above and have the topic approved by me.



The following are minimum requirements for your paper:

20 sources (references).

20 pages in length;

Typed, double spaced, 12 font, with page numbers on each page;

You may use any citation format that you wish, just be consistent throughout with
citations in text as well as your reference list. Consult any criminal justice/social
science journal for a model to follow (e.g., Criminology, Justice Quarterly)

Papers will be graded on content, scholarship, and style and are due May 1st.

Academic Honesty

WAC 504-25-015. Academic dishonesty, such as cheating, plagiarism, fabrication, and fraud is
prohibited. See http://www.conduct.wsu.edu/default.asp?PagelD=343 for more information and
specific definitions of academic dishonesty. As an institution of higher education, Washington
State University is committed to principles of truth and academic honesty. All members of the
University community share the responsibility for maintaining and supporting these principles.
When a student enrolls in Washington State University, the student assumes an obligation to
pursue academic endeavors in a manner consistent with the standards of academic integrity
‘adopted by the University. To maintain the academic integrity of the community, the University
cannot tolerate acts of academic dishonesty including any forms of cheating, plagiarism, or
fabrication. Washington State University reserves the right and the power to discipline or to
exclude students who engage in academic dishonesty. To that end, the University has established
the following rules defining prohibited academic dishonesty and the process followed when such
behavior is alleged. These rules incorporate WSU’s Academic Integrity Policy, the University-
wide document establishing policies and procedures to foster academic integrity.

Academlc dishonesty includes cheating, plagiarism, and fabrication in the process of completmg
academic work. These standards should be interpreted by students as general notice of prohibited
conduct. They should be read broadly, and are not designed to define misconduct completely. '

Student with Disabilities

Reasonable accommodations are available for students with a documented disability. If you have
a disability and may need accommodations to fully participate in this class, please visit the
Disability Resource Center (DRC). All accommodations MUST be approved through the DRC
(Admin Annex Room 205). Please stop by or call 509-335-3417 to make an appointment with a
disability specialist. If you have questions, please contact Rosie Pavlov at pavlovr@wsu.edu or
335-3417. Additional information is available on the DRC website is www.drc.wsu.edu.

Campus Safety Provisions

WSU Pullman students are encouraged to go to http://safetyplan.wsu.edu and review the WSU
commitment to campus safety, and go to http://oem.wsu.edu/emergencies for detailed
information about emergency preparations in place in the case of an unexpected natural or
manmade disaster.




SCHEDULE OF ASSIGNMENTS

January 10

Introduction to Class

January 17

Liberty and Due Proéess

Washington v. Glucksberg, 521 U.S. 702 (1997).

Small, J.A. (1999). “Who are the People in your Neighborhood? Due Process,
Public Protection, and Sex Offender Notification Laws,” New York
University Law Review 74: 1451-1493.

Santosky v. Krarﬁer, 455 U.S. 745 (1982).

Wilkinson v. Austin, 544 U.S. 74 (2005).

January 24

Politics, Governance, and the Deprivation of Liberty

Simon, J. (2007). Governing through Crime

J anuary 31

Overcriminalization

Husak, D. (2009). Overcriminalization: The Limits of the Criminal Law.

February 7

Insanity, Mental Iliness, and the Criminal Justice System

Morse, S.J. (2011). "Mental Disorder and Criminal Law," Scholarship at Penn
- Law, Paper 375. http://Isr.nellco.org/upenn_wps/375/

Melancon, R. (1998). “Arizona’s Insane Resﬁonse to Insanity,” Arizona Law
Review, 40: 287-317.

Engel, R., & Silver, E. (2001). “Policing mentally disordered suspects: A
reexamination of criminalization hypothesis” Criminology, 39: 225-252

Skeem, J.L., S. Manchak, and J.K. Peterson (2011). “Correctional Policy for
Offenders with Mental Illness: Creating a New Paradigm for Recidivism
Reduction,” Law & Human Behavior, 35:110-126.

February 14

Civil Commitment

Failer, J.L. (2002). Who Qualifies for Rights

February 21

Dealing with Sex Offenders

Soéia,_ K. (2011). The policy implications of residence restrictions on sex offender

5




housing in Upstate NY. Criminology & Public Policv, 10:351-389

Levenson, J., E. Letourneau, K. Armstrong, and K. Zgoba. (2010). “Failure to
‘register as a sex offender: Is it assoc1ated with recidivism?” Justice
Quarterly, 27: 305-331.

Kansas v. Hendricks 521 U.S. 346 (1997).

Yung, C.R. (2011). “Sex Offender Exceptionalism and Preventive Detention,”
Journal of Criminal Law & Criminology, 101: 969-1002.

Stinneford, J.F. (2006). “Incapacitation Through Maiming: Chemical Castration,
the Eighth Amendment, and the Denial of Human Dignity,” University of
St. Thomas Law Journal, 3:559-60.

February 28

Prisoner Rights

Dolovich, S. (2009). “Cruelty, Prison Conditions, and the Eighth Amendment,”
New York University Law Review, 84: 881-979.

Vanheuverzwjm, A. (2009). The Law and Economics of Prison Health Care:
Legal Standards and Financial Burdens,” University of Pennsylvania
Journal of Law and Social Change, 13:119-135. '

Coleman v. Schwarzenegger Opinion and Order of Three Judge Panel, August 4,
2009.

| March 6

Debating the Death Penalty

van den Haag, E. (1986). “The Ultimate Punishment: A Defense,” Harvard Law
Review, 99: 1662-1669.

Cassell, P. (2008). “In Defense of the Death Penalty,” Prosecutor 42-DEC 10-26.

Fagan, J. (2006). “Death and Deterrence Redux: Science, Law and Causal
Reasoning on Capital Punishment,” Ohio State Journal of Criminal Law,
4:255-320. _

Liebman, J.S., and P. Clarke (2011). “Minority Practice, Majority's Burden: The Death
Penalty Today,” Ohio State Journal of Criminal Law, 9: 255-351.

Kennedy v. Louisiana, 554 U.S. 407 (2008)

March 20

The Problems of Innocence, Discrimination and Capital Punishment

Gould, J.B. & R. Leo (2010). “One Hundred Years Later: Wrongful Convictions
After a Century of Research” Journal of Criminal Law & Criminology,




100:825-868.

McAdams, J.C. (1998). “Racial disparity and the death penalty,” Law &
Contemporary Problems, 61: 153—-170.

Baldus, D.C., C. Pulaski, and G. Woodworth (1983). "Comparative' review of
death sentences: an empirical study of the Georgia experience." Journal of
Criminal Law and Criminology 74:661-753.

Immigration and Liberty

March 27 Su, R. (2011). Police Discretion and Local Immigration Pohcymakmg,” UMKC
Law Revzew 79: 901-924.
Sklansky, D. (2012). “Crime, Immigration, and Ad Hoc Instrumentalism,” New
Criminal Law Review 14(1): Xx-XX -
Nier, J.A., S.L. Gaertner, C.L. Nier, and J.F. Dovidio (forthcoming 2011). “Can
Racial Profiling Be Avoided Under Arizona Immigration Law? Lessons
Learned From Subtle Bias Research and Anti-Discrimination Law,”
Analyses of Social Issues and Public Policy, online DOI: 10.1111/1.1530-
2415.2011.01248.x
Padilla v. Kentucky, 130 S.Ct. 1473 (2010).
April 3 Homeland Security and Liberty
Bellia, P. “Designing Surveillance Law,” Arizona State Law Journal, 43:293-348.
Chesney, R.M. (2009). Terrorism, Criminal Prosecution, and the Preventive
Detention Debate,” South Texas Law Review, 50:. 669-
Herman, S.N. (2006). “The USA PATRIOT Act and the Submajoritarian Fourth
Amendment” Harvard Civil Rights-Civil Liberties Law Review, 41:67-132.
Steinbock, D.J. (2005). “Data matching, data mining and due process,” Georgta
Law Review 40: 1-84.
April 10 Depriving Women Liberty

Nairn, J. (2010). “Is there a Right To Have Children? Substantive Due Process
and Probation Conditions that Restrict Reproductive Rights,” Stanford
Journal of Civil Rights & Civil Liberties 6: 1-38




Cherry, A. (2007). “The Detention, Confinement and Incarceration of Pregnant
Women for the Benefit of Fetal Health,” Columbia Journal of Gender &
Law, 16:149-201.

Miller, T. (2000). “Sex & Sun eillance: Gender, Privacy & the Sexualization of
Power in Prison,” George Mason University Civil Rights Law Journal,
10:291-356.

Brody D.C and H. McMillin (2001). “Combating Fetal Substance Abuse and
Governmental Foolhardiness Through Collaborative Linkages, Therapeutic
Jurisprudence and Common Sense: Helping Women Help Themselves,”
Hastings Women’s Law Journal 12: 243-272.

Cruz, R. (2006). “The Greatest Source of Wealth: Washington State’s Response
to Prenatal Substance Abuse,” Gonzaga Law Review, 41: 1-27.

April 17 and 24 Presentations




CRMJ 595

Corrected Grading Scale and Disability Statement

Course Requirements

Research PaperAand Presentation 80 points (40%)

Discussion Leader 40 points (20%)
Book Review 40 points (20%)
Participation 40 points (20%)

Your final course grade will be based upon the total of weighted scores earned across all course
requirements. The following grading scheme, based on percent of points earned on each
component will determine your course grade:

94 -100=A 84 -86=8B 74-76=C 60-66=D
90 -93 = A- - 80-83=B- 70 -73=C- 0-59=F

87 -89 =B+ 77-T79=C+ 67-69=D+

Students with Disabilities: Reasonable accommodations are available for students with a
documented disability. If you have a disability and need accommodations to fully participate in
this class, please either visit or call the Access Center (Washington Building 217; 509-335-3417)
to schedule an appointment with an Access Advisor. All accommodations MUST be approved
through the Access Center.






